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1. A s h i p p e r  e s t a b l i s h e s  a prima fac i e  case of 
carr ier  l i a b i l i t y  f o r  damaged goods  when t h e  
s h i p p e r  e s t a b l i s h e s  t h a t  t h e  goods  were 
t e n d e r e d  i n  good c o n d i t i o n  and  were r e c e i v e d  
from t h e  car r ie r  i n  damaged c o n d i t i o n .  The 
f a c t  t h a t  t h e  c o n s i g n e e ' s  d e l i v e r y  receipt 
d o e s  n o t  n o t e  t h e  damage d o e s  n o t  i n  i t se l f  
overcome t h e  p r e s u m p t i o n  of car r ie r  l i a -  
b i l i t y ,  s i n c e  t h e  terms o f  a d e l i v e r y  receipt  
may be v a r i e d  o r  e x p l a i n e d  as t h e  a c t u a l  
f a c t s  become known. 

2 .  The f a c t  t h a t  a ca r r i e r  claimed r e s p o n s i b l e  
f o r  damage t o  t r a n s p o r t e d  e n g i n e s  was u n a b l e  
t o  i n s p e c t  t h e  damage f u l l y  b e c a u s e  t h e  car- 
r ier d e l a y e d  i n s p e c t i o n  u n t i l  a f t e r  t h e  
e n g i n e s ,  which  were p r i o r i t y  i t e m s ,  were 
r e p a i r e d  and mounted ,  so t h a t  t h e  carr ier  
c o u l d  o n l y  i n s p e c t  t h e  damaged p a r t s ,  does 
n o t  a f f e c t  t h e  s h i p p e r ' s  prima f a c i e  case o f  
carr ier  l i a b i l i t y .  

3 .  Under  t h e  I n t e r s t a t e  Commerce A c t ,  a s h i p p e r  
c a n  f i l e  a claim f o r  damage t o  t r a n s p o r t e d  
goods  a g a i n s t  e i t h e r  t h e  o r i g i n a t i n g  or t h e  
d e l i v e r i n g  car r ie r ,  irrespective o f  which  one  
had t h e  goods  when t h e y  were damaged; t h e  
c a r r i e r  p a y i n g  t h e  c la im t h e n  h a s  t h e  r i g h t  
t o  p u r s u e  r e c o v e r y  from t h e  r e s p o n s i b l e  car- 
rier. 

S o u t h e a s t e r n  F r e i g h t  L i n e s - a p p e a l s  o u r  C l a i m s  G r o u p ' s  
d e n i a l  o f  t h e  f i r m ' s  claim f o r  f u n d s  w i t h h e l d  from 
S o u t h e a s t e r n  b e c a u s e  of damage to  t w o  j e t  e n g i n e s  d e l i v e r e d  
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by t h e  c l a i m a n t  t o  M y r t l e  Beach A i r  Force Base, S o u t h  
C a r o l i n a ,  a f te r  s h i p m e n t  f rom t h e  N a v a l  A i r  S t a t i o n  i n  
Alameda, C a l i f o r n i a .  S o u t h e a s t e r n  c o n t e n d s  t h a t  t h e  damage 
o c c u r r e d  a f t e r  d e l i v e r y ,  and c o m p l a i n s  t h a t  i t  d i d  n o t  have  
t h e  o p p o r t u n i t y  t o  i n s p e c t  t h e  damage. 

W e  a f f i r m  t h e  C l a i m s  Group d e c i s i o n .  

- The government  b i l l  of l a d i n g  w a s  i s s u e d  t o  Lee Way- 
Motor F r e i g h t ,  I n c .  i n  Alameda, which s u b s e q u e n t l y  
t r a n s f e r r e d  t h e  e n g i n e s  t o  S o u t h e a s t e r n  for d e l i v e r y .  The 
o n l y  damage n o t e d  on  t h e  d e l i v e r y  r ece ip t  was a b roken  t i e  
r o d  ( f o r  which  S o u t h e a s t e r n  c o n c e d e s  l i a b i l i t y ) .  The A i r  
Force, however ,  s t a t e s  t h a t  i n s p e c t i o n  a t  d e l i v e r y  a l so  
d i s c l o s e d  t h a t ,  

'I. . . t h e  t o n g u e  o f  t h e  e n g i n e  d o l l y  t h a t  
was l o a d e d  i n  t h e  rear  o f  t h e  van  was w i r e d  
up a g a i n s t  t h e  s p i n n e r  c a p  on t h e  n o s e  of t h e  
e n g i n e  ( e v i d e n t l y  t o  s a v e  space) .  The tongue  
t o r e  t h e  c o v e r i n g  and worked a g r o o v e  i n t o  
t h e  t i p  of t h e  s p i n n e r  cap.  T h i s  e n g i n e  came 
loose from i m p r o p e r  b l o c k i n g  and b r a c i n g  and 
s h i f t e d  f o r w a r d  i n  t h e  t r a i l e r  a g a i n s t  t h e  
e n g i n e  l o a d e d  i n  t h e  f r o n t  o f  t h e  van .  When 
t h e  rear  e n g i n e  d o l l y  s h i f t e d  f o r w a r d ,  i t  h i t  
t h e  r o t o r  b l a d e ,  c a u s i n g  damage. I' 

The A i r  F o r c e  s t a t e s  t h a t  on t h e  day  a f t e r  d e l i v e r y ,  
S o u t h e a s t e r n ' s  l o c a l  r e p r e s e n t a t i v e ,  a M s .  Thompson, w a s  
a d v i s e d  o f  t h e  damage, and  was r e q u e s t e d  t o  i n s p e c t  t h e  
e n g i n e s ,  which  t h e  agency  repeated i n  w r i t i n g  5 d a y s  
l a t e r .  S o u t h e a s t e r n  d i d  n o t  a t tempt  i n s p e c t i o n  u n t i l  7 
d a y s  a f t e r  d e l i v e r y ,  by which t i m e  t h e  e n g i n e s  had been  
moved t w o  b l o c k s  t o  a h a n g a r .  The  r e c o r d  is  n o t  c lear ,  b u t  
i t  appears t h a t  t h e  e n g i n e s ,  f o r  which r e p a i r s  were needed  
on  a p r i o r i t y  b a s i s ,  a l s o  had been r e p a i r e d  as n e c e s s a r y  
and mounted ,  and c o n s e q u e n t l y  c o u l d  n o t  b e  i n s p e c t e d  f u l l y  
by S o u t h e a s t e r n ;  S o u t h e a s t e r n  t h e r e f o r e  w a s  ab le  t o  v iew 
o n l y  t h e  damaged p a r t s .  

S o u t h e a s t e r n  c o n t e n d s  t h a t ' i t  s h o u l d  n o t  be h e l d  
l i a b l e  s i n c e  t h e  e n g i n e  damage, which S o u t h e a s t e r n  a r g u e s  
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s h o u l d  h a v e  been  v i s i b l e  a t  d e l i v e r y ,  was n o t  n o t e d  o n  t h e  
d e l i v e r y  receipt,  and  s i n c e  t h e  f i r m  w a s  n o t  able t o  con- 
f i r m  t h e  c l a i m e d  damage by f u l l  p o s t - d e l i v e r y  i n s p e c t i o n .  

Where a s h i p p e r  shows t h a t  goods  were t e n d e r e d  t o  t h e  
carrier a t  o r i g i n  i n  good o r d e r  and c o n d i t i o n ,  and  
were r e c e i v e d  f rom t h e  ca r r i e r  a t  d e s t i n a t i o n  i n  a damaged 
c o n d i t i o n ,  a prima f a c i e  case o f  ca r r ie r  l i a b i l i t y  h a s  been  
e s t a b l i s h e d .  The ca r r i e r ,  t o  relieve i t s e l f  of l i a b i l i t y ,  
mus t  show t h a t  it was f r e e  from n e g l i g e n c e  and  t h a t  t h e  
damage t o  t h e  c a r g o  was d u e  t o  one o f  t h e  e x c e p t e d  c a u s e s  
set  f o r t h  i n  s e c t i o n  20(11) of t h e  I n t e r s t a t e  Commerce A c t ,  
49 U.S.C. S 11707 (Supp.  IV 19801,  f o r m e r l y  49 U.S.C. § 
20(11). M i s s o u r i  P a c i f i c  R.R. v. E l m o r e  & S t a h l ,  377 U.S. 
1 3 4  ( 1 9 6 4 ) ;  T r a n s  C o u n t r y  Van L i n e s ,  I n c . ,  57 Comp. Gen. 
170 (1977). Moreover, t h e  prima f a c i e  case o f  l i a b i l i t y  
does n o t  e x t e n d  o n l y  t o  t h o s e  damages i n d i c a t e d  on a 
d e l i v e r y  receipt .  A c l e a r  d e l i v e r y  rece ip t  i s  o n l y  a piece 
of e v i d e n c e ,  n o t  c o n c l u s i v e  e v i d e n c e ,  o f  t h e  c o n d i t i o n  o f  
goods a t  d e s t i n a t i o n ,  s i n c e  t h e  terms o f  t h e  receipt  may be 
v a r i e d  o r  e x p l a i n e d  a s  t h e  a c t u a l  f a c t s  become known. 
N a t i o n a l  T r a i l e r  Convoy, I n c . ,  B-199156, March 5,  1981 ,  
81-1 C P D  168 .  

See 

The r e c o r d  i n c l u d e s  a s t a t e m e n t  by t h e  s h i p p i n g  
s e c t i o n  s u p e r v i s o r  a t  t h e  Alameda N a v a l  A i r  S t a t i o n  t h a t  
" [ t l h e  mater ia l  t e n d e r e d  t o  t h e  car r ie r  was ' A '  c o n d i t i o n ,  
Ready f o r  I s s u e " ;  a s t a t e m e n t  from t h e  T r a f f i c  Management 
O f f i c e r  a t  M y r t l e  Beach  A i r  Force Base d e s c r i b i n g  t h e  
damage t o  t h e  e n g i n e ;  p h o t o g r a p h s  o f  t h e  damage: and a 
s t a t e m e n t  o f  t h e  amount  of damages. T h i s  r e c o r d  o b v i o u s l y  
i s  s u f f i c i e n t  t o  e s t a b l i s h  a prima f a c i e  case o f  t h e  
ca r r i e r ' s  l i a b i l i t y .  

W e  r e c o g n i z e  t h a t  S o u t h e a s t e r n ' s  a b i l i t y  t o  r e b u t  t h e  
p r e s u m p t i o n  of i t s  l i a b i l i t y  is  l i m i t e d  b e c a u s e  when it 
a r r i v e d  t o  i n s p e c t  t h e  damage t h e  e n g i n e s  had been  moved 
a n d ,  a p p a r e n t l y ,  r e p a i r e d  and mounted. I n  t h i s  respect, 
t h e r e  is  a d i s p u t e  i n  t h e  r e c o r d  as  t o  when S o u t h e a s t e r n  
f i r s t  was a d v i s e d  o f  t h e  damage and  i n v i t e d  t o  i n s p e c t .  A s  
s t a t e d  a b o v e ,  t h e  A i r  Force asserts it t e l e p h o n e d  
S o u t h e a s t e r n ' s  M s .  Thompson t h e ' d a y  a f t e r  d e l i v e r y ;  t h e  
w r i t t e n  n o t i c e  t o  S o u t h e a s t e r n  p u r p o r t s  t o  c o n f i r m  t h a t  
t e l e p h o n e  c o n v e r s a t i o n .  T h e  r e c o r d ,  however ,  a l so  i n c l u d e s  
a n  a f f i d a v i t  f rom S o u t h e a s t e r n ' s  claims a g e n t  t h a t  t h e  

- 3 -  



B-213089 

f i r s t  n o t i c e  of damage was r e c e i v e d  6 d a y s  a f t e r  d e l i v e r y .  
( S i g n i f i c a n t l y ,  t h e r e  i s  no  s t a t e m e n t  i n  t h e  r e c o r d  from 
S o u t h e a s t e r n ' s  Ms. Thompson t o  t h e  e f fec t  t h a t  t h e  A i r  
Force d i d  n o t  a d v i s e  h e r  o f  t h e  damage t h e  day  a f t e r  
d e l i v e r y .  1 

We h a v e  s t a t e d  t h a t  where  t h e r e  is a d i s p u t e  as t o  a 
f a c t  be tween  a c l a i m a n t  and  a d m i n i s t r a t i v e  o f f i ce r s  of t h e  
g o v e r n m e n t ,  w e  w i l l  accept t h e  o f f i ce r s '  s t a t e m e n t  a b s e n t  
c l ea r  and  c o n v i n c i n g  e v i d e n c e  t o  t h e  c o n t r a r y .  - S e e  
McNamara-Lunz Vans a n d  Warehouses ,  I n c . ,  5 7  Comp. Gen. 4 1 5 ,  
419 ( 1 9 7 8 ) ;  4 8  Comp. Gen. 638,  644 ( 1 9 6 9 ) .  C o n s e q u e n t l y ,  
w e  m u s t  c o n c l u d e  t h a t  S o u t h e a s t e r n  c o u l d  h a v e  performed a 
more t ime ly  i n s p e c t i o n  t h a n  it d i d ,  p e r h a p s  b e f o r e  t h e  
e n g i n e s  were r e p a i r e d  and  mounted. I n  a n y  e v e n t ,  S o u t h -  
e a s t e r n  i n  f a c t  was a b l e  t o  i n s p e c t  t h e  damaged pa r t s ,  and  
has o f f e r e d  n o  e v i d e n c e  t o  r e b u t  t h e  f a c t  or amount  of t h e  
damage,  o r  t h e  p r e s u m p t i o n  o f  t h e  f i r m ' s  l i a b i l i t y .  Sou th -  
e a s t e r n  t h u s  h a s  n o t  ca r r ied  i ts  b u r d e n  t o  prove it w a s  n o t  
r e s p o n s i b l e .  I 

F i n a l l y ,  t o  t h e  e x t e n t  t h e  e n g i n e  may h a v e  been  
damaged w h i l e  i n  t h e  i n i t i a l  ca r r ie r ' s  p o s s e s s i o n ,  s e c t i o n  

- 2 0 ( 1 1 )  of t h e  I n t e r s t a t e  Commerce A c t  permits  a claim for  
damage t o  be f i l e d  a g a i n s t  e i t h e r  t h e  o r i g i n a t i n g  or 
d e l i v e r i n g  c a r r i e r ,  and  e i t h e r  is l i a b l e  f o r  t h e  f u l l  loss 
i r r e s p e c t i v e  o f  who may have  p o s s e s s i o n  of t h e  g o o d s  when 
damaged. However, s e c t i o n  2 0 ( 1 2 ) ,  49 U.S.C. § 1 1 7 0 7 ( b )  
(Supp.  I V  1 9 8 0 ) ,  f o r m e r l y  49 U.S .C .  § 2 0 ( 1 2 ) ,  g i v e s  t h e  
c a r r i e r  p a y i n g  t h e  claim t h e  r i g h t  t o  p u r s u e  r e c o v e r y  f rom 
t h e  r e s p o n s i b l e  carr ier .  

The C l a i m s  Group d e c i s i o n  is  a f f i r m e d .  

V Comptroller G e n e r a l  
o f  t h e  U n i t e d  S t a t e s  
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